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Hello, everyone, and welcome to EDUCAUSE Live! My name is Joanna Grama, and I am the Director of the Cybersecurity and IT GRC Programs at EDUCAUSE. I’ll be your moderator for today’s eLive webinar.
EDUCAUSE Live! webinars are sponsored by Dell. Dell EMC serves higher education institutions around the world by delivering innovative technology solutions that include teaching and learning transformation, powering the underlying infrastructure, and providing analytics, security, and Cloud-based services.

You are all probably familiar with the interface for our webinar, but here are a few quick reminders for today. We hope that you’ll make this session interactive. Use the Chat box on the left to submit questions and share (inaudible) and comments. If you are tweeting, please use the hashtag EDULIVE. That’s # - E – D – U – L – I – V – E. 
If you have any audio issues today, click on the link in the lower right-hand corner. And at any time you can direct a private message to Technical Help for additional support.

The session recording and slides will be archived later today on the EDUCAUSE Live website.

Our webinar today is a 2017 IT Landscape and Strategies Update. The legal landscape with regard to the accessibility of websites and digital content remains a significant issue for educational institutions across the country. Private plaintiff firms, advocacy groups, and the federal government continue to target digital content covered by the Americans With Disabilities Act, Section 504 of the Rehabilitation Act, and other related laws. This session will review the legal landscape (inaudible) regulations, what we can learn from recent regulatory actions and the activities of advocacy groups and demand letters from private plaintiffs’ firms, and the new Administration and possible impact on enforcement.

We will also present best practices for building a strong IT accessibility program and the proactive steps institutions can take to improve IT accessibility before, and regardless of, any new federal mandates.

We’d like to extend our special thanks today to the National Association of College and University Attorneys for their assistance in preparing today’s webinar. And we are delighted to be joined today by Christian Vinton-Johansen, Susan Cullen, and (Inaudible).
And with that, let’s begin. I’ll turn it over to you, BC.

Thanks so much, Joanna.

And I’ll jump right in to the topic for today. We’ll be talking about the accessibility of websites and digital content, and then also talking about some of the new developments that we’ve seen in the area.

And we have lots of people on coming from a variety of backgrounds, so let’s take a step back before we talk about where we’re going in the future.

As you all know, we hear all the time that websites are covered by Section 504 and by the ADA. It’s not always clear exactly what this connection is. Because if you look at the plain language of either statute, the word “website” doesn’t actually appear and there are no specific guidelines in these laws that touch on websites specifically. And so one of the first things to figure out is how we get there.

So under the two statutes, a common theme is equal access for people with disabilities, or students with disabilities in our programs and activities and services at institutions of higher education. And so both laws require schools to provide equal access to students with disabilities.

And what’s covered when we talk about programs and services and activities? Essentially pretty much everything that you touch that’s digital on your campus would be covered. So your websites. Any learning management systems that you use. It’s really very broad. You know, if you use Blackboard at your campus, that would be covered by Section 504 and the ADA. If there’s software in a language lab for a French class, that would be covered. And then for, you know, the professors’ favorite thing, PowerPoints, PDFs, Word documents, anything posted online, shared with students, also would be expected to be accessible. Videos as we’ve seen come up in some of the litigation that we’ll talk about later is also covered. And then also, of course, registration sites and other technology.

And then what does it mean for websites and for digital content to provide equal access? What we’ve heard from OCR and from the DOJ is that any technology, any digital content or website, should provide the same educational benefits in an equally effective and equally integrated manner. And essentially what the government is saying there is that all students should be able to acquire the same information. the interactions that they have should be the same. And the services should be the same. Much of this should be happening in an independent way.

And sometimes what happens on a campus when you’re talking about web accessibility or digital accessibility, when you explain that digital content needs to be accessible, often the proposed solution is to provide an alternative way of providing access. So not giving exactly the same website, or exactly the same documents to students. Many times you hear a professor or an administrator say, well, can’t we just give the students with disabilities something else instead. And the answer that we’ve received from the federal government is maybe. It’s not a definitive no, it’s essentially a maybe. So you can provide an alternative form of access if it’s equal. So if it’s the same. Sometimes what you hear is, well, we have this phone line that people can call, and isn’t that the same? And what the government has said is well, if your phone line is staffed 24 hours a day, seven days a week, just like your website, maybe you move a little bit closer to equal access. But that’s a rare situation.
In a context more specific to education, we’ve seen in a recent resolution agreement with OCR, an institution that essentially does distance learning, and essentially put students with disabilities in special classes that were different from their peers. And what OCR said in that context is part of the equal access standard deals with integration. So are these students able to interact with their peers the way students without disabilities are able to. And if that’s not the case, then you’re not providing equal access. So you can’t provide separate access in many instances. It does need to be integrated.

A couple of things to keep in mind under the equal access standard is that there do exist a couple of defenses that schools have to providing equal access. And one is the fundamental alteration defense and essentially saying that as a school you don’t have to take actions that would fundamentally alter the nature of a program or a service. And the example that OCR loves to give because it’s a really easy example and it’s not just an example that many of us see every day, is with regard to maps. So if you were to turn a map into words to make it accessible to someone who uses a screen reader, then it’s not really a map any more. You wouldn’t be required to do that for compliance.

But even if you do find that making a particular change or making a product accessible would change the fundamental nature of the product or the program, you still have to provide equally effective alternative access. And so you would have to still provide the same results. So you’re providing the same content. It would have to be as integrated as possible. And it would have to be pretty similar, even if it’s not exactly the same.

Another defense that exists under the ADA is the undue burden defense essentially saying that if it is too expensive or too much of an administrative burden, certain accessibility steps or barriers may not need to be removed. As you can imagine, this is a really high standard. So you would have to, in looking at the standard, you would have to consider all the available resources to an institution. You essentially would be looking at the entire funding budget of your institution, and the decision would have to be made by somebody who has authority to make that decision. There would have to be consideration of alternative ways of providing access. And it would have to be a certified decision by the president or by somebody with budgetary authority. So it’s not something that is a very easy standard to meet.

OCR has also done a little bit of carving out. Essentially one of the things that it said in many of the early cases around accessible technology is that equal access had to be provided regardless of whether there was a student with a disability in the actual course. OCR more recently has said that there are certain carve outs for things like distance learning. So if you don’t know that you actually have a student with a disability in the classroom who needs live captioning, for example, then you don’t need to provide that. But if a student with a disability does enroll or does choose to self-identify and indicates that they need that accommodation, then there would be a need to be prepared to provide it and to provide it pretty quickly. Sometimes, you know, within a few days.

And so we’ve talked about Section 504 and the ADA and what they require, but how does it work if there are no regulations, if there is nothing in the actual statutes or in the regulatory framework that even talks about websites, what does compliance mean from the legal perspective. You know, how do you know if you are complying. What the DOJ has done so far is told us that it is planning to issue regulations but hasn’t, in fact, done that. And anybody who has been following this knows that we’ve seen many, many delays from the DOJ. So what the DOJ has said most recently is well get to this under Title III in 2018, and then last year, in the middle of last year, they issued a Supplemental Advance Notice of Proposed Rulemaking asking another 120 questions about how to determine what the standard should be for web accessibility.
And so at the point, you know, at the middle point in last year, there still wasn’t a great deal of clarity in terms of exactly what the DOJ was going to do. And I think what we would say now is that there is probably even less clarity.

In a couple of minutes we’ll talk about what’s to come, but it seems like one of the issues that will be significant now for the DOJ is (1) determining whether this remains a priority, and then (2) figuring out how it can issue a regulation if now, under the new Administration, in order to issue one regulation you have to withdraw two, so which two DOJ regulations would it withdraw in order to issue the ADA regulation on websites. And so it seems that the likelihood of seeing a regulation come out is very, very slim at this point.

In the meantime, though, what we have are the DOJ and OCR’s settlement agreements and resolution agreements, consent decrees, that have come together to identify a standard. A few years ago OCR and the DOJ were not completely aligned in this regard. So OCRs agreements often cited to the WCAG or WCAG Level AA standards, and then OCR would say, well you can use WCAG or you can use 508, but even if you use either or both, we can’t guaranty that you’ll be in compliance with Section 504. And that was a really difficult position for schools to be in because, you know, it’s helpful to have some certainty if you’re going to make a significant investment. In the last year or two, OCR has come closer to the DOJ’s position by saying that compliance with WCAG is one form of compliance with Section 504, which I think provides schools with some of a (inaudible).

Okay. And we’ve seen in the last couple of years some action from OCR and from the DOJ in court and then also in resolution agreements. The Miami University Consent Degree is really comprehensive and really – and I would say it’s probably the most comprehensive of these that we’ve seen in the last year or two, or some would say ever, on this issue. And, you know, it’s really detailed, and I’m not going to go into all the details of it right now, but I think it’s a really helpful document to look at as you think about the different components of your program that you’re creating. And those are some of the topics that will come up later.

But one of the cases I wanted to bring to your attention was the UC Berkeley Letter of Findings. In that case you had a school that had what looked like a great program, you know, one would think in terms of compliance. There was an accessibility policy. There had been efforts made to make the website compliant. There was a way to get the information closed captioned. There was an IT Help Desk that could help with accessibility issues. There were lots and lots of elements of a compliant program that you see the DOJ and OCR cite in their letters. But, nevertheless, the DOJ found issues there. And one of the results that we saw is that Berkeley tried to make an undue burden argument and to say, look, we really cannot afford to make all of this online content accessible, the stuff on YouTube, the iTunes information, and the DOJ essentially shrugged its shoulders, and what UC Berkeley ultimately decided to do was to pull much of this information from the public domain and to limit it to enrolled students. Which I don’t think is the result that the DOJ intended and it’s an unfortunate action, but it’s one of the things that – it’s an action that reflects the difficult position that schools are in on this issue where it can be really, really expensive to make public-facing information accessible. And public-facing information can present lots of risks for you.
And then another thing that we’re seeing is lots of complaints filed at OCR nationally, particularly at the K-12 level on the issue of the accessibility of websites. So people are sort of realizing how easy it is to file OCR complaints, how easy it is to raise issues about website accessibility, and then just blanketing OCR with these complaints. 

I’ll draw your attention to the National Association of the Deaf litigation involving Harvard and MIT. People who have been following this issue may have seen that the judge recently upheld the Magistrate Judge’s recommendation with regard to a finding that the ADA and Section 504 do apply to websites and that application requires that videos and audio files on university websites be captioned. And so public-facing information on university websites, we now have a court decision saying those need to be captioned. And that’s in addition to the OCR and the DOJ requirements that had been saying the same thing.

We have a few minutes left, and I’d like to talk about two things. One is the demand letters that have been blanketing the country from plaintiffs’ firms. Many of your institutions may have received these letters. Essentially what some of these plaintiffs’ firms are doing is conducting automated testing of your public-facing websites and then finding, unsurprisingly, accessibility barriers or instances of nonconformance with WCAG. And they create a chart that summarizes this, send a letter to your institution, sometimes identify a plaintiff and say this is the person who is harmed here, and will send that letter with a draft settlement agreement saying, sign this letter and pay up because your website is inaccessible and then also agree to make your website accessible going forward. And this is something that is happening across the country to educational institutions. But then also across industries. Everybody from banks to schools to retailers is receiving these leaders.

And some of the things to think about in terms of whether you are well positioned to receive one of these is not just the accessibility of your website, but then also whether you have things like an accessibility statement on your website that provides information about how to report and address barriers that a person may encounter when they visit your website. You know, do you have a policy that talks about website accessibility, and do you have a way to monitor and to remediate that. And that’s something that will come up in some of our later discussion.

And then also thinking about not just what accessibility issues exist essentially behind your password or in the areas that are accessible to students and to faculty, but then also with regard to what is public facing and whether that information is also accessible.
And so for the last couple of minutes let’s spend a little time looking forward to what’s to come. 
You know, obviously there’s a new Administration, completely different priorities than the old, which will undoubtedly impact whether we even see new regulations issues. As I mentioned earlier, it seems unlikely that we’ll see regs come out under Title II or Title III that address web accessibility in part because – I mean unless maybe the DOJ will surprise me and find some regulations that it no longer needs that it feels like it can withdraw to issue these. But otherwise, unless there is some change in that structure, it seems like it may be challenging to get to the point of issuing new regulations.

If regulations were to be issued, one would assume that there would be a lot of sympathy given to many of the arguments we’ve heard around the cost of compliance and to whether we really need websites to be as accessible as WCAG would require.

There’s also likely to be a little bit of a drop in enforcement by the DOJ and by OCR. It may not feel like a drop if you already have somebody who has filed a complaint against your institution, but in terms of seeing large scale OCR investigations and guidance on this issue, that seems less likely at this stage.

We may also see more interest in use of the undue burden and the fundamental alteration defenses where there is more of a listening ear given when a school is saying this would really alter the nature of the program or this really would be too expensive. So maybe something like the Berkeley argument might be listened to more closely now especially if a school is saying, look, we’d have to pull information from the public domain in order to comply.

At the same time there is likely, I think, to be at least a maintenance of the current level of advocacy if not an increase in actions by advocacy groups and plaintiffs’ firms filing not just with the federal government, with OCR and the DOJ, but filing more and more private actions like we’ve seen with more demand letters, more lawsuits and litigation or threatened litigation. And then we may also start to see action by states where Attorney Generals might be feeling the need to pass some legislation or to take action in this space to ensure that people in the state are able to access information on the websites of public institutions in their states and then potentially other educational institutions.

Okay, and so I am running out of time rapidly and will stop talking and hand over right now, so thank you for your time.

Hi, this is Christian Johansen at Penn State University. And in this section of the webinar we’ll talk about seven best practices that all institutions can adapt and adopt in order to support all your students as well as to comply with the Section 504 and Title II laws and regulations.
But just a note about the sources of information. The main source of information for this webinar is the common requirements that were distilled from many resolution agreements dating back to 2010. The University of Washington, by the way, has a really good webpage summarizing many of those agreements. The page is called Resolution Agreements and Lawsuits.

Another source for this webinar you can download from the EDUCAUSE library. It’s a document called Accessibility Risk Statements and Evidence.

But really the inspiration for my part of the presentation comes from Eve Hill, who was formerly Deputy Assistant Attorney General for Civil Rights and now is with the law firm Brown, Goldstein & Levy, who spoke on this topic but at the time she did not have slides. So I thought it was a good opportunity to sort of transcribe much of her presentation into a format that can be shared, namely this webinar.
Number one. In most of the resolution agreements that I’ve read, you must have an accessibility policy. Many resolution agreements focus on web accessibility, and so it’s common that institutional policy will incorporate by reference the Web Content Accessibility Guidelines Version 2.0 Level AA. Some institutions reference Section 508 guidelines, but the trend seems to be moving toward referencing WCAG’s 2.0.

But depending on the complaint, some agreements actually have a wider scope to include non-web-based information technology commonly referred to as either Information Communication Technologies, ICT, or Electronic Information Technology, EIT. And in that case, in your policy we recommend including a reference to W3C’s document called Guidance on Applying WCAG 2 to Mon-Web Information and Communications Technologies. That’s WCAG2 ICT. So this extends the scope of your policy to include, for example, classroom technologies, ebooks, mobile apps, and visual signage.

Institutions with a wider scope in their policy should think about how to manage purchases and development of technologies that are noncompliant but necessary to their teaching and research mission. So those may be protected under an undue burden or alteration defense if questioned or a contractual agreement for remediation within a limited timeframe. For such cases, it may be well to explicitly define the conditions and a process for granting exemptions from your technology. So in those cases it should also be considered whether an equally effective alternative access plan should be developed, especially for the many teaching and learning applications that are pedagogically attractive but are not accessible.

The second best practice is to appoint a coordinator of digital accessibility. So, for example, the Resolution Agreement with the University of Montana states that the university shall hire or designate a staff member with responsibility and authority to coordinate the university’s EIT accessibility policy and procedures. The recent agreement with the University of Phoenix requires at least two such coordinators be hired, and that’s just recognizing the fact that people with accessibility training are in very short supply and are liable to be attracted elsewhere to another institution or to industry.

For the reasons I just mentioned, it’s possible that a person appointed to the coordinator position will come to the job without any experience or knowledge about digital accessibility. In this case, it is imperative that that person be thoroughly trained soon after their appointment in both accessibility and leadership.

Best practice number three. You need to integrate accessibility criteria into your procurement process. The Resolution Agreement with Penn State requires that the university shall develop and institute procedures that require the university to purchase or recommend only accessible EITs. Procurement is a very complex process and it differs from institution to institution. So compliance with that resolution agreement requires communication to potential vendors, for example, through RFTs, of the institution’s policy and the technical standards which the products and services must meet. WCAG 2.0 Level AA.
The RFP should question the vendor about their quality assurance process relative to accessibility. How do they do it? How do they test? And who does it?

The RFP should also ask for a copy of their voluntary product accessibility template. If any of these questions are not answered or the answers are insufficient, then that vendor should be eliminated from consideration unless it causes undue burden.

Likewise contracts with vendors must include the requirement that their product complies, and continues to comply, with your policies and technical standards and to promptly resolve accessibility complaints.

Especially for enterprise – so – okay, sorry for that.

Best practice number four. You need a communications and the user feedback capabilities. Resolution agreements generally require a simple feedback process. It could be a form or it could be an email address. The easiest way to satisfy that requirement may be to include a link on every webpage to a statement of accessibility and assurance of nondiscrimination. The same page might, for example, include a description of the complaint resolution process and link to the policy and to a feedback tool if one exists.

The Penn State agreement also required that a website containing a rich set of web resources to provide both tools and training to webmasters. You can see that site at accessibility.psu.edu. 
The resolution agreements typically include a requirement for an audit of your websites or EIT. The more recent agreements require this to be accomplished in three steps. First the institution must propose for approval of the vendor or individual who will conduct the audit. Second, the execution of the audit itself. And third, the university will seek input from stakeholders, including parents, students, employees, and others associated with the university.

And based on the results of your website or EIT audit, the requirement is to remediate the inaccessible websites and EIT. So large universities, for example the R1 universities, will have at least tens of thousands of websites and a variety of information technologies and will likely – it’s likely that the administration will tend to dedicate the minimum necessary resources to comply with the agreement. 
So when you’re faced with an overwhelming problem and you have minimum resources to deal with that problem, that strategy calls for triage, that is prioritizing the tasks at hand and accordingly fix the problems in order. At Penn State the priority structure that we use for our audits are to select high-traffic, public and student-facing websites. Those websites or applications that are mission critical to your teaching and research missions. Or websites that have a high impact. In other words, websites that everybody has to visit at one time or another.

Finally, best practice number seven is role-based training. Most resolution agreements include a requirement for training of staff including those serving production roles like webmasters, developers, designers, content creators, instructional designers, quality assurance staff, procurement officials, and, quote, all others responsible for developing, loading, maintaining, or auditing web content and functionality.
So the issue of faculty development, which is another word for training but not generally used with faculty, faculty development remains both extremely important but difficult to navigate. So despite some requirements to train persons involved in providing class instruction regarding adherence to the accommodations identified in accommodation letters, some faculty are still reluctant to add additional responsibilities in addition to their current teaching and research load.

Training is also extremely important for staff serving in process and management roles, such as project managers, unit managers, and the key IT positions.

So in addition, if you look at the Louisiana Tech Agreement, it requires all university administrators, including all persons identified in the organizational chart, for annual training.

So expertise and knowledge of digital media covers a lot of subjects, a lot of different fields of knowledge. So the most effective approach to training is to customize the training according to various roles in your organization. That way you can tailor the information, for example, developers being very different from the information required for content creators.

That is a summary of the strategies. Create a policy for EIT accessibility. Appoint an accessibility coordinator. Include accessibility criteria in EIT purchases. Include a link to an accessibility statement and resource. And provide a feedback mechanism. Complete a prioritized audit of EIT. And with the results of that audit, remediate accessible EIT. And finally, provide role-based training for faculty, staff, and possibly administrators. And one thing about the administrators, they have to provide the adequate resources for the success of your program.

Thanks very much. And now on to Sue Cullen.

Thank you, Christian. I’m the Assistant Director of the Accessible Technology Initiative at California State University, Office of the Chancellor. We have 23 campuses working together collaboratively in an organized effort to provide an accessible, usable environment for our faculty, staff, students, and the public.

So in the landscape, what we’re looking at here is a visual of kind of a honeycombed diagram. And I chose that because honeycomb is a strong structure. And it’s very interconnected. And by its interconnection, it is even stronger. 
So in this I have standards, access, and planning. Three key areas we’ve been talking a lot about already from our group here. And for standards, of course, we’re looking at WCAG standards, the ITC Refresh, ePublication standards. 
And for access we’re looking at accessibility is truly universal design and inclusivity. So everyone should be able to use things at the same time in an equal manner. And of course we do understand Section 504 and the accommodation model of individual access to a more prescribed approach. So this is the proaction, the landscape, the strategies that allow for access at the onset rather than afterwards, you know, kind of waiting until the barrier is found.
So the third area is planning. And without planning and strong executive support, which Christian was mentioning, you can’t have cultural change. And this is about cultural change. It’s the landscape of that is how do we plan and move together with these standards, with the idea of inclusivity, and move that forward in people’s everyday workplace.

So we’ve heard mention the Universal Design Standards and at (inaudible) .org, we use the same definition of accessibility as acquiring the same information, engaging in the same activity, and enjoining the same service as BC mentioned. So when you look at the Department of Justice taking a look at this, they are looking for that – for individuals to be able to obtain the same results, to gain the same benefit, or have the same opportunity to reach the same level of achievement. So that’s pretty key, we’re all getting the same message of inclusivity.

And of course the idea of alternative access, the Department is also questioning whether or not that’s likely to provide an equal degree of access. So that’s something to think about as you identify barriers with technology and move forward.

So at California State University, we’ve broken this down into three high levels of priority. And we use a capability maturity model, and of course have annual reports, and create plans and work the plan throughout the entire year. 
So these three levels, or three areas, are instruction materials, webs, and procurement. Individuals we’re looking at are cogs in a mechanism, machine, working together. So without the interconnectivity of instruction materials, the web, and procurement, having an eye towards accessibility and inclusivity, the system won’t work well. So we focus and try to organize our work and planning around those three areas.

So a little bit about the three areas. Christian has already mentioned some seven key things to think about. And we embrace those as well. Having coordinators, things like that. Role-based training. 
So procurement, we’re looking at getting updated VPAT documents, the Voluntary Product Accessibility Templates, or WCAG documents filled out by vendors that say here is how accessible our product is, or here are some areas we’re working on that we know aren’t accessible now but our plan is to get there. And the plan to get there for any barriers that are known would be the accessibility roadmap, and we require that document as well.

And then the accessibility statement, that public forward-facing statements from vendors declaring their commitment to this so that they are embracing the culture that they are looking at.

And then we’re looking at our products to have support and help for individuals within the actual application and a way to identify bugs and barriers. So reporting those problems to the actual vendors so that they can actually work on them and then feed back into the accessibility roadmap.

We look for third party reviews for high-impact purchases. And role-based training, as Christian mentioned.

For the web we look at standards. We have an enterprise-level tool deployed and use browser-based open-source tools as well. And conduct manual evaluations. So the idea here is to identify problems and create a remediation plan for those problems. And then have people know those issues contribute to the equally-effective alternative access plans that would be done while we’re waiting for the vendors to work through their roadmaps and to provide more accessible product.
For instruction materials, we help faculty try to recognize the importance of the use of styles and formatting, what they can do with their documents, captioning, the prioritization guidelines of what to caption first, and rather than being overwhelmed by the amount of captioning that needs to happen, give people kind of a head start. All of this information is published on our website. And we help provide method information, so how could one caption, be it a do-it-yourself model or using vendors. And we’ve worked with vendors that provide our captioning who actually work with us on how to create webinars and learning about best practices for captioning, for example. Or the types of captioning you can offer, and things to look out for and to consider. And, indeed, when captioning doesn’t go well, having that equally-effective plan that can work out some of the bumps until we have a smoother system.

And so we’re looking at faculty, staff, and administrators all being trained based on their everyday work lives. What they’re doing, what they can bring to this mission of universal design, accessibility, and inclusivity, and then contribute to, as we identify barriers, working together on committees to think what’s the best plan to be proactive when technology isn’t accessible rather than waiting until we have someone in the class or someone at a public event, you know, that – if the door couldn’t open to an event you were going to, if there wasn’t a door known in advance to walk through, that would be a problem. So we do want to be as proactive as possible and have that open access.

So we’re looking at strategic cultural change. And to look at that from within, you’d want to have an executive sponsor. You’d want to have that leadership. So we identify executive sponsors on each campus. Our report, you know everyone likes bureaucracy, we have many annual reports. We have committees that meet monthly, work groups that meet, and all the materials on our website are from the collaboration of the campuses. It doesn’t mean that everything is perfect, that things are going as we would ideally like, but we are working towards goals, shared goals, shared commitments, and we have success indicators along the way to help us get a sense of if we’re there yet and where are we.

And so we look for evidence to, if we think we’re doing well, what’s the evidence behind that, the documentation. The committees have been meeting, working, providing that information. 
Our community across the CSU has actually helped develop what we consider role-based committee membership so that it’s ideas of who to bring together to work through some of these problems, and that’s been very useful.

We have President Reports that go out, periodic audits, and an area that we’ve had some trouble with is the skill set that Christian mentioned. There’s not a lot of people out there with the skills that we need. So you need to identify the resource and then make sure you are allocating that resource for searching for the staff that you need.

Develop the business process documentation so that the staff know what they’re doing, when they’re doing it.
And then work to put that skill set into your job description so that if that person leaves, you know, all the knowledge and business process doesn’t go with them, so that there is a notion of who to hire next and build those teams more fully.

Other things we look for is just, as I mentioned, the reports, the milestones, accountability. And when you are looking at providing evidence in the reports that we have for campuses, or from campuses, that would be them outlining what they’re doing, when they’re doing it, who, and how. So that really meaningful documentation is what our goal is.

We’re looking for that strategy throughout the whole campus so that they are incorporating this into their daily work lives. And looking at, you know, incorporating those tools like enterprise-level compliance testing or open-source browser-based tools that we could use.

The focus of web people coming in for complaints that the websites aren’t accessible, it’s really important to obviously seek out those problems, find them, remediate, and a little thing I think sometimes gets forgotten is repeat the process. Because technology is always changing, we need to keep that into our business software development cycle. It’s also what we’re looking for vendors to be doing. How are they incorporating that into their quality assurance and usability testing.

Then we’re looking for, of course, role-based training, as we mentioned. And the ability of our students, staff, faculty, and public to be able to report problems as they are found within applications being used.

So things from without. So if you don’t create change from within, sometimes change is imposed upon you. So some of the things that OCR has been investigating and looking at are the evaluation of a subset of websites. Reviewing captioning, is it there. Are the videos being played with an accessible player. Are documents accessible. They’ll go out and interview your web administrators, your content creators, and find out if they are familiar with accessibility. That’s really going to get at did you do the training, did you have the awareness building.

Some of the resolutions we’ve already talked about. Asking for coordinators to be assigned. A full third-party assessment being done from outside rather than doing it yourself internally. Recent complaints that have occurred that impose a timeline rather than one you might develop internally your institution. The recent complaints have said things like, you’ll have three months to create an accessibility policy, 18 months to go over your documents – your website I mean, your environment. Five months to obtain an outside audit. Things like 12 months to put together your university-wide audit for digital technologies. Two months to develop your university accessibility committee and have membership outlined for you.

These are the kinds of things that it’s easier if you started things from within than waiting to hear when OCR, as they say, comes a-knocking.

So in closing, the strategic planning from within and building cultural change into your business model, and looking to hire those people and develop those skills of the people you already have, is key to the process that we use at California State University.

Thank you.

Thank you Sue, Christian, and BC. I think we have time for a couple of questions today, so perhaps, BC, we could go back to you since you kicked us off today with a look at the legal landscape. One of our participants asked, are the demand letters from these plaintiffs’ firms scare tactics and scams or should they be heeded?
(Inaudible) you pay attention to them. Do not ignore them, I would say, especially if they are coming from a law firm called Carlson Lynch. That firm tends to be pretty aggressive with regard to the demand letters and some of the entities that ignore the letters have ultimately gotten sued. They’ve filed lawsuits across industries and across the country on this issue. And sometimes they’ll send you more than one letter just sort of getting progressively more threatening, you know, if you ignore them. But they are serious and really well – will take you to court if they feel like that is what makes sense from their perspective. So please don’t ignore them. Send them to your general counsel or someone or your insurer to address.

So that’s really good advice for everyone. You also had several questions about captioning. And one of our participants asked, so a common question about captioning is, is a transcript equivalent to captions?

Okay.

(Inaudible.)

Oh, sorry. Go ahead.

No, go ahead.

Okay. I was going to say I think – one thing I would do is take a step back and think maybe less about whether it is equivalent to captions but whether the accommodation that you are providing is providing equal access. So if you go back to the standard that I talked through and that Sue talked through again, it’s really important to look at the context. So what is the context in which the audio or the video is needing to be transcribed. If you’re talking about a video that’s on your website, maybe it’s archived or maybe it’s just something that’s ready access that’s on a public-facing page, then maybe it’s fine to just provide a transcript and then accessible PDF or some other format that, you know, somebody can access on your website.

If what is happening is that a student, for example, is in class and is asking for a transcript of audio, or for an accommodation related to audio, then in that case you would go through your usual interactive process where you talk with the student about what it is the student needs and has been approved to receive, and how the student typically prefers this information, figure out if you want or are able to give the student the accommodations the student prefers. If not, if there is an equivalent way to provide it, then you could do that. It’s possible that in the context of a classroom, a transcript after the fact would not be the same as captioning as you go along because learning tends to be more of an interactive process and to require engagement, the opportunity to ask questions, and clarify, and things that could occur within the sort of captioning context that couldn’t occur in a transcript context depending on how the transcript is created.

And so that’s just a few thoughts on that topic.

All right. If you don’t mind I have one more question for you.

Okay.

Someone asked does it make a difference whether or not the websites or digital content resources are behind a pay wall. So resources behind authentication, are they subject to the same types of legal requirements regarding accessibility? 
And so when you say a pay wall, do you mean sort of whether they are accessible only to students in some way or if they are publicly available? Is that the distinction you are making?

I think that’s the distinction, if you have to have a user name and password to log in to view resources versus something that is freely available.

So, that’s actually one of the questions that the DOJ asked in the context of the Supplemental Advance Notice of Proposed Rule Making. And so the answer to that, you know, would be maybe, even the government doesn’t know, right? But that’s not really helpful for now where you do have this real issue potentially on your campus. 
And so one of the things that I would think about is what your policy says. So some schools have a policy in which they said, you know, they’ve categorized some information on the website as legacy information that will only be captioned upon request. So I would look at whether that falls into that category of information in which case you would need to make sure you have an accessible way of making a request for captioning regardless of – I would say probably on the public-facing side of the wall. And then if your policy doesn’t do that, if it just says you’ll make everything compliant, then everything should be compliant. I would make sure that newly-added content, particularly, is made accessible more quickly than archived or rarely-accessed information. And I think that’s where you start to sort of getting – you start getting into the triaging and thinking about which information on your website you make accessible. But I think that the procedure for making a request is really important.

Then behind the wall I think you have – OCR, if you asked OCR, OCR would probably say you have to make your videos accessible. But one of the things that you could do is look at which videos are being accessed by students who need them captioned and make sure those are captioned first. Make sure there is a way for students to ask for captions to be made. Make sure there is a process for somebody who identifies a video to submit it for captioning and have it back within a relatively short turnaround time. And so even though in theory there should be captioning, I think it’s not always practical to caption a large number of documents. And that really goes to some of the more procedural things that Sue was talking about, similar to how do faculty members who put things up know what they should be doing in order to provide access.

Super. Thank you. Christian, I would like to ask you a question next. Can you tell us what the acronym OCR is and why it’s really important to know that acronym in this space?

Well, first apologies for not at least identifying the acronym and for my over-reliance on them. So OCR is the Office of Civil Rights. OCR lives in the U.S. Department of Education. Another major actor in this landscape is the Department of Justice. The acronym for that is, of course, DOJ.

And these are the entities with regulatory authority in this space?
Those are the entities – I would say, yes, that’s correct. Those would be the agencies with which institutions will deal with if the complaint is coming from or one of the agencies have included – or have expressed an interest in the complaint. So other – there are advocacy groups that can bring complaints directly to institutions like the National Federal of the Blind. We commonly call that NFB. National Association of the Deaf. And in California there are several state advocacy groups that are also quite active.

Wonderful. Thank you so much.

I want to extend a thank you, again, to our speakers today for sharing your time and your expertise with this audience. Sue was very active in the Chat answering some questions. Thank you, Sue, because I didn’t get to you here at the end. Thank you.

On behalf of our attendees, thank you for joining us today for such an engaging session (audio break) and conversation. And thank you to all of our participants joining us from around the world.

Before you sign off today, please click on the session evaluation link that you will find in the bottom right corner of your screen. Your comments are very important to us and we use them to improve our webinars.

This session will be archived on the EDUCAUSE Live! website and will include the slides and a complete replay of today’s webinar. Please feel free to share it with your colleagues.

And please join us for the eLive on May 25 from 1:00 to 2:00 p.m. Eastern time.

On behalf of EDUCAUSE and today’s speakers, this is Joanna Grama. Thank you for joining us today on EDUCAUSE Live!
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